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surance, make an answer which is evasive, if not false, and 
will vitiate the policy, when the word "yes" should have 
been written, instead of such mark, to make a true answer" 
(p. 112). While one possessed of all his faculties might 
have reached these conclusions unaided, it is well to have 
judicial sanction for the following proposition : that when 
a shot in the back of the insured produced total paralysis 
of the lower part of the body, he was entitled to recover 
under a policy payable upon ' ' the loss of two eiitirefeet ' ' 
(p. 1). 

Mr. Finch has done his work well. The cases are 
carefully digested, the classification is good, and the index 
is remarkably complete. 



The Puritan in Holland, England and America: An Intro- 
duction to American History. By Douglas Campbell, A.M., 
LL.B., Member of the American Historical Association. Two Vols. 
New York : Harper & Brothers, 1892. 

This interesting work belongs, of course, to the domain 
of political rather than legal history. But the author finds 
it necessary, in the development of his subject, to deal with 
the problem of the sources and growth of American institu- 
tions and American law, and to discuss the relations which 
they bear to the institutions and the Common Law of Eng- 
land. It is this portion of the work which will have an 
especial interest for the professional readers of The Amer- 
ican Law Register and Review, and it is this portion, 
and this portion only, which it is proposed to discuss in this 
notice. 

The author, in the opening paragraphs of his introduc- 
tion, makes short work of the popular assumption "that 
the people of the United States are an English race, and 
that their institutions, when not original, are derived from 
England." He proceeds to show that the institutions of 
America are very old, being partly Roman and partly Ger- 
manic, and that they have come down to us via the Nether- 
lands, where were preserved for many ages the Roman 
institutions and the Germanic ideas of freedom. Our legal 
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system, he contends, is derived from the Civil and not from 
the Common Law, and he suggests that the admirers of the 
latter regard it as the perfection of human reasoning, 
" upon the theory that knowing it to be ugly they think it 
must be great." Of more recent legal developments in this 
country he speaks in a similar vein; and his position upon 
the whole subject is best expressed in his own words : 
" Looking at our legal system to-day, it can almost be said 
that everything in it consistent with natural justice comes 
from Rome, and that everything incongruous, absurd and 
unjust is a survival of old English customs and English 
legislation.'' "Such statements," he adds naively, "as to 
the influence of the Civil Law upon the jurisprudence of 
England and America may seem novel to some readers; but 
the whole subject of the influence of Rome upon modern 
society is comparatively new." He enumerates some of 
"the more salient legal reforms" in which America has 
led England, instancing the Constitutional guaranty to the 
accused of the right to be represented by counsel, the 
liberty extended to the prisoner to testify in his own behalf, 
the simplification of procedure in the courts, "the virtual 
amalgamation of law and equity," and the emancipation of 
married women. He predicts that other reforms will come 
in time, such as the prohibition upon the disinheriting of 
children without just cause, and concludes: "but for no 
such reforms, either past or present, need we look to Eug- 
lish precedents." 

It is important for the author's purpose to minimize 
the debt which we owe to England, although, in somewhat 
sarcastic language, he disclaims any intention to do so. It 
is a debt, he declares, which "will never be ignored or out- 
lawed." But the theory which he is endeavoring to sup- 
port involves the conception of a glorified Puritanism 
emanating from the Netherlands and triumphant in America, 
its intermediate history being the record of a struggle -for 
existence against adverse conditions in England. Hence 
we are not surprised when, in describing the state of Eng- 
land in the sixteenth century, he denounces in unsparing 
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language the immorality of clergy and people, the ignorance 
of the masses, the corruption of the judiciary, the absurdity 
of the Common Law, and when he laments, not without a 
trace of satisfaction, the decay of civil" liberty. Then he 
tells of the ever-widening stream of immigration from the 
Netherlands, where "the Reformation began at the bottom," 
so that between the years 1560 and 1562 the number of 
refugees from Flanders had increased in England from ten 
to thirty thousand, and still the stream continued to flow. 
These refugees instructed the English in agriculture, manu- 
facture and commerce ; they aided in making England 
"Protestant and free;" they furnished the recruits for 
Cromwell's army, and it was from the places of their settle- 
ment that the hardy settlers of New England came. 
"Never," says Mr. Campbell, "has the world beheld 
another missionary work on such a scale as this, nor one 
where the conditions were all so favorable. They qame 
from a land filled with cities, which, until the days of Alva, 
had been the home of civil liberty, where trade was un- 
shackled by monopolies or arbitrary impositions, where 
justice was impartially administered, imprisonment by royal 
warrant unknown, the pardon of criminals for money un- 
heard of, where liberty of debate in their legislatures was 
unquestioned, and where taxes had been imposed only with 
the consent of the Government. They came to a land 
where almost every right was trampled under foot, where 
civil liberty, if it ever existed, was little more than a dim 
tradition. How their influence must have been exerted 
can be readily imagined." 

We repeat, therefore, that it is important for the au- 
thor's purpose to minimize the debt which we owe to Eng- 
land and, consequently, to find in the English Constitution 
and in the English law as it existed at the date of this 
immigration as few guarantees of civil liberty as possible, 
and as few effectual provisions for enforcing rights and re- 
dressing wrongs. Under these circumstances it would, 
perhaps, be unreasonable to expect a dispassionate and 
judicial examination of the claims of the Common Law 
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upon our admiration, and a perfectly impartial discussion 
of the relation subsisting between our written Constitution 
and the unwritten Constitution of England. But it is not 
unreasonable to expect that an author, especially when he 
is entering upon debateable ground, will avoid such ex- 
travagant and exaggerated language as that quoted above, 
to the effect that everything in our legal system consistent 
with natural justice comes from Rome ; and it is difficult to 
listen with respect to such assertions as that every right 
(in the sixteenth century) was trampled under foot and that 
civil liberty, if it ever existed, was little more than a dim 
tradition. 

When we examine the proofs which Mr. Campbell 
adduces in support of these assertions, we find them un- 
satisfactory. After dwelling upon the absence of a" State. 
Church in America, he endeavors to break the connection 
between American and English " institutions" in five par- 
ticulars — first, by contrasting the somewhat bombastic 
averment in the Declaration of Independence that "all 
men are created equal" with the English class system ; 
second, by pointing out that ours is a written, the English 
an unwritten. Constitution ; third, by comparing the single 
Executive in the United States with the king and cabinet 
in England ; fourth, by noting the points of difference be- 
tween the two legislative houses under our Constitution and 
under the English ; and fifth, by commenting upon the 
supremacy of our Judiciary as represented by the Supreme 
Court of the United States. He further contrasts the laws 
in the two countries relating to the ownership of land, 
popular education and local self-government. It is obvious 
that in discussing whence we derived the provisions of our 
Constitution little is gained by remarking that the English 
Constitution is unwritten. It is also clear that the differ- 
ences noted with respect to the conception of the citizen 
and the executive are incidental to the abandonment of 
monarchy ; although it must not be forgotten that personal 
rule, the rule of a single Executive, did not cease in Eng- 
land until the death of William IV. We must be careful 



550 BOOK REVIEWS. 

not to read present conditions in this respect back into the 
past. With regard to the equal representation of the 
States in the Senate, if it be conceded that this feature, as 
well as the element of permanence, was copied after a 
Dutch model, it is to be remarked that many features 
which might with equal justice be referred to the same 
source were inserted in the Articles of Confederation and 
were found wanting in the hour of trial. On the other 
hand, we do not understand it to be seriously denied that 
the English House of Commons was present in the minds 
of the framers of our Constitution when the}' made pro- 
vision for the lower house. The admirable distribution of 
power which gives supremacy, to our Federal Judiciary is 
indeed a creation of our own, and one of which Mr. Camp- 
bell is justly proud. The land laws will be adverted to 
directly in connection with American jurisprudence, and 
local government and the common school system do not 
fall within the scope of this notice. It may be remarked, 
however, that the former is a thoroughly English concep- 
tion; and as to the latter, it is well known that the school 
system set on foot by the Plymouth colonists fresh from 
Holland languished and failed to thrive, while the system 
established by the Massachusetts settlers, who were English 
to the backbone, may in fairness be called the parent of 
the modern New England system. 

Turning to Mr. Campbell's discussion of our legal 
system, the lawyer's attention is at once arrested by this 
remarkable fact, that the denial to our jurisprudence of an 
English origin is based upon the indebtedness of the 
Common Law to Norman and Roman sources. It is some- 
what surprising that Mr. Campbell should fail to realize 
the incorporation of principles of Civil Law into the 
Common Law by such English jurists as Lord Mansfield 
is not an act of plagiarism, but a step in the development 
of English jurisprudence which made it not a whit less 
English. The author's contention is as if some one were 
to assert that "Paradise Lost" could not be included 
among English poems because Milton drew inspiration 
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and material from classical sources. "Most of our law," 
he says, "is a transplanted growth; very little, except the 
decayed or stunted shoots, having sprung from English 
soil. It is to Rome that we are indebted for almost all of 
our system of equity and admiralty; our laws relating to 
the administration of estates and the care of minors, the 
right of married women, bailments and, to a large extent, 
our whole system of commercial law. Following back the 
institutions which are England's boast, such as parliament, 
trial by jury and her judicial system, we find them derived, 
not from the Anglo-Saxon, but from the Normans, who 
were French by domicile and cosmopolitan by education." 
Surely there is need for definition here. If by the term 
"Common Law," Mr. Campbell means the laws of Eng- 
land as William the Conqueror found them, his observa- 
tions do not require consideration. If by that term he des- 
ignates the system of jurisprudence, both law and equity, 
as it existed in England when Mansfield died, then it is 
proper to inquire once more by what right he denies to it 
the name English ? What of those great jurists who have 
from age to age developed the jurisprudence of the High 
Court of Chancery and settled the law as it is administered 
in our courts to-day ? If we are to be referred to bailments, 
what of Lord Holt and the judgment in Coggs v. Bernard? 
Not English, we are told, because these great English men 
had studied the civil law ! Then this "vigorous language " 
which we speak — for which Mr. Campbell gratefully ac- 
knowledges his indebtedness to England — is not English 
after all. It has drawn upon Rome, both directly and 
through the Norman, the French and the other Romance 
languages. It has drawn upon the Greek and is still 
drawing. If it is not English now, when, it becomes 
pertinent to inquire, shall we able to call any of our "in- 
stitutions" or our legal system "American" — or, indeed, 
when shall we be able to call any of these things "ours?" 
It is this strange failure to conceive of the Common Law as 
an organism, growing and developing in harmony with the 
life of the English people, assimilating what was good in 
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other systems, undergoing constant changes and modifica- 
tions, it is this strange failure, we venture to think, that 
vitiates much of Mr. Campbell's reasoning. 

In view of these considerations it is obviously proper 
to apply, as we have already ventured to apply, the terms 
"exaggerated" and "extravagant" to Mr. Campbell's 
characterization of the doctrines of the Common Law. 
Even if we are referred by him to Elizabeth's reign — when 
he is pleased to consider that the liberty of the subject 
reached its lowest ebb — we descern the stern figure of Lord 
Coke to whose integrity Macaulay paid an unwilling 
tribute ; and we are instantly reminded that it was in Lord 
Coke's time that the great Monopolies Case was decided 
and that the first signal triumph of equitable principles was 
recorded. We recognize that it was during that very pe- 
riod that many of the fundamental principles of our juris- 
prudence were formulated and many of our most venerated 
precedents were established. As to the state of the crimi- 
nal law and the barbarous penalties inflicted under judicial 
sanction Mr. Campbell's language is perhaps not too 
severe. No reader of Mr. Carson's able articles in the 
June and July numbers of The American Law Register 
and Review will care to dissent from such condemnation. 

Mr. Campbell has much to say about the English 
land laws, the evils of primogeniture and the disadvantages 
which spring from a failure to adopt our recording system 
— a system, by the way, for which, it seems, we are indebted 
to the ancient Egyptians. He falls into a common error 
in attributing to the laws governing the transfer of real 
estate an undue importance ; or, rather, he underestimates 
the importance of private laws — averring that, in compari- 
son with the laws concerning religion, education and prop- 
erty, "the rules by which States or individuals transact 
their ordinary business are but minor matters." This is a 
strange assertion for a modern lawyer to make ; it would 
have been approximately true a century ago. 

With regard to the "reforms" to which reference has 
already been made but little need be said. The alleged 
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simplification of procedure is by no means an unmixed 
blessing ; and it should seem that the present English sys- 
tem of pleading, in which the scope of the general issue is 
restricted instead of being enlarged, is far preferable to our 
code pleading. The married woman's property Acts are 
fraught with sociological dangers, and the most sweeping 
of them are so recent that it is unsafe to boast much of the 
wisdom of such legislation. 

On the whole, it is impossible for us to acquiesce in 
the view that no good thing has come to us from the Com- 
mon Law ; and we venture to protest against what appears 
to us to be an attempt to manipulate our legal history to 
fit a preconceived theory. Interesting as Mr. Campbell's 
work unquestionable is, and plausible as are his arguments, 
the American student of English law will detect the pres- 
ence of many a lurking fallacy; and while he will recog- 
nize the value of a work which compels him to assume the 
defensive, he will nevertheless be able to justify the confi- 
dence which he feels in the correctness of his position. 



American Railroad and Corporation Reports. Edited and 
Annotated by John Lewis. Vol. IV. Chicago: E. B. Myers 
& Co., 1892. 

In this volume of upwards of eight hundred pages Mr. 
Lewis gives to the profession in convenient form the most 
important corporation cases decided in Courts of last resort 
in the United States since January 1, 1891. The decisions 
here reported pertain to the law of railroads, municipal 
corporations, insurance, banking, carriers, telegraph and 
telephone companies, building and loan associations — in 
short, all the industrial enterprises which are carried for- 
ward through the instrumentality of the private corporation. 
Many of the decisions are followed by careful and elaborate 
annotations upon the point of law involved in the principal 
case. The work is provided with a digest-index, remark- 
ably complete and accurate, containing references to both 
the reported cases and the notes. 

The decisions which the editor has selected are, in 
36 



